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®INOCODPCHKI CEHCU
BMOPAOAKYBAHHA BYTTA TA NPABOMNOPALOKY

®ineHko P. I1.,
MmazicmpaHm, kaghedpa ripaso3Hascmea, MNYET;
Haykosul kepigHUK — dou. @iniHa I. O.

CyuacHuii CTaH NPABOBOIO MOPSJKY AK CKIAJOBOI MPaBOBOIO KHUTTS
YKPAiHCBKOTO ~ CyCHiIbCTBA | HAyKOBMH CTaH JIOCIUKCHHs L€l
Npo6IEMATHKK ~ CBiAYaTh PO INOMITHE BiJACTABAHHS TEOPETHYHOrO
OCSTHEHHS| LIbOrO (DCHOMEHA B HOBHX yMOBAaX BIJ COLIQIBHUX LOTPEO y
CY4acHHX HayKOBHX IIONIYKax i peKOMeHIauisx ioro sabesnedeHHs. Tyr
NEePEIUTiTAIOThCS TaKi TeHJCHLI1, K OMITHE HaJiHHs HAyKOBOT'O 1HTEpEeCy
0 TPOOJIeMaTHKX NpaBOMOPSAKY 1 JUHAMIuHI 3pyHIeHHS y wid cdepi
CYCIUIBHOTO OYTTS, a TAKOX Y CYCHiJIBHOMY CIIPHAHSTTI HPABOMIOPSAKY.

[IpaBomopsaaOK icHye B CHUCTEMi AETEpMiHAHT, SIKi BU3HAYAIOTh YCIO
LTICHY KapTUHY JIIOJCHKOTO OyTTSI, BaXKJIMBUM KOMIIOHEHTOM SIKOTO € HOTO
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[IPaBOBAa BIOPSIKOBAHICTh. Byaydd BiTalbHHM (KHTTEBO BaXKIIMBHM)
KOMIIOHEHTOM IIhOTO OyTTA, BiA SKOTO 3aJeXHTh caMe iCHYBaHHS
CYCIINIBCTBA, MPABONOPSAOK TiCHO IMOB’S3aHUIl HE TUIbKA 3 NPaBOBUMH
yMOBaMy i sBUIIAMH, aie i 3 THMH, sKi BIUIMBAlOTb Ha BCi chepu
CYCHIIBHOT KHUTTEMIITbHOCTI. Tomy 6ym>—511<1 CIpOOH ULTICHOrO OCSTHEHHS
TPaBOMOPAIKY MAIOTh IPYHTYBATHCS HA AHATII3 BCIX OCHOBHHX CYCIUTBHIX
1 mpaBOBUX NCTCPMIHAHT, sKi CHPUYMHSIOTH TOH 4K IHIUMA BIUIMB Ha
()YHKLIOHYBAHHs! IPABOBOT'O TIOPSIAKY y CYCIILIBCTBI [1, c. 212].

Crizx 3a3HAYUTH, IO I JOCIHIIHUKIB TEMAaTHKa [PABONOPSIKY € HE
Jy’K€ BUTPAIIHOIO, 60 MPOMOHOBaHI HAYKOI0 BHCHOBKHM 1 peKOMeHJamii
JIETKO MIAJAIOTBCS «IEPEBIpIi >KUTTSIM», IOPUAMYHOIO MPAKTHUKOIO, IO
BUMarae Bijl HAYKOBI[iB TaKUX pe3yJbTaTiB, AKi O BUTPUMYBaJIH 3iTKHEHHS
13 peasbHICTIO.

[leBHI TpyAHOII MiJ Yac JOCHIHKCHHS IPAaBOIOPSAKY IOB’sI3aHi 3
TUM, IO LIe KaTeropiﬁ iHTeraIH)Ha TICHO TIOB’si3aHa 31 BCiMa OCHOBHHMU
CKJIaJOBUMH IPaBOBOI MIHCHOCTI, i, 3 OZHOrO GOKY, cama «IIPOHHKAE» B
ICHy!O4l PI3HOMAHITHI NpPaBOBI SBHINA, @ 3 IHWIOTO, 3HAXOAUTHCS IIiJ
BIUIMBOM OCTaHHIX. SIKIIO >k BpaxoByBaTH 6aFaTOp1BH6BI/II/I Xapaktep 1
CKJIaJHy BHYTPILIHIO CTPYKTYPY HPaBOIMOPSAKY, TO IJIKOM BHIIPaBIaHUM
OyJe BHUCHOBOK, IIIO Il (PEHOMEH Mae 3HAXOJUTHCS Ha caMidl BeplIUHI
TeopeTH4HOi Tipaminmu cy4acHoi IopucnpyneHmii. B cydacHomy
MPABO3HABCTBI TEOPis MPAaBOMOPSAIKY Mana O MOCITaTH Take K Micle, SIK
Teopis BIAHOCHOCTI YW KBaHTOBa MexaHika y ¢isumi. Uepes kareropii
NOPSIKY 1 IOro aHTUIOJIB TMOSBISETHCS MOXKIMBICTh aHAJI3yBaTH CTaH Y
BCiX cdepax MpaBOBOTO OYTTS, IPUUIOMY HE TUIBKM Yy KUIBKICHHUX, ajie U y
SKICHMX TIOKa3HHMKaX, 3PO3YMITH CMHCIOYTBOPIOIOYI YMOBH HOro sk
IIJI0T0, TaK 1 OKPEMHX HOT'0 CKJIaJOBHX.

O3HakW 1 BIIACTHBOCTI MPaBOMOPSAIKY XapaKTepU3YIOTh Taki BHSBH
NPUPOAY IPABONOPSAKY, SKi NPUTAMAaHHI CaMe LbOMY IIPaBOBOMY
(EHOMEHOBI, BHPI3HSIIOTH HOTO cepej] 1HIIMX i CHOpPITHEHUX IPAaBOBUX
SIBULLL. KopeKTHo BU3HA4YCHI (BUSBJICHI) O3HAKH (03HaKa— ue puca,
BJIACTHBICTH, OCOOIMBICTH KOIO-, 4Or0-HeOyab) [2, c. 83] i BmactuBOCTI
(BHaCTI/IBICTB— ue sKiCTb, O3HAaKa, XapaKTepHi I KOro-, 4oro-HeOy.p)
JAIOTh MOXKIIBICTH MPOBECTH (popMam,Ho JIOTIYHY MEXY, HAlPHKIAJ, MIX
PABO-IIOPSJKOM 1 IPABOM, MPABONOPSAKOM i NPaBOBOKO KyJIbTypOIO,
PABOIIOPSJKOM 1 NPABO 3aKOHHICTIO TOWIO. 3a3HAYMMO, IO HHUHILIHIH
pIBEHb OCSATHEHHS O3HAK 1 BJIACTHMBOCTEW INPABOIOPSIIKY, 3BaXKAIOUW 1 Ha
€THMOJIOTIYHY OJIN3bKIiCTh, Malke TOTOXHICTh IMX TOHSTh, YMOMJIUBITFOE
BUKOPHUCTAHHS X SIK CHHOHIMIYHUX.

OTxe, TPaBOIOPSAAOK — II€ BIJIHOCHO yCTajJieHa 1 MIHJIMBAa KapTHHA
NPaBOBOTO OYTTS CYCIIBCTBA, SIKa YTBOPIOETHCS JIOMIiHYBaHHIM Y HHOMY
NPaBOBUX BIJJHOCHH, W0 IPYHTYIOTbCS Ha IIHHOCTSAX CBOOOJH,
CTIPaBEIMBOCTI 1 (OpPMAanbHOI PIBHOCTI Ta BUPAKAETbCS SIK IPaBOBA
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3aXMIICHICTh, OE3MeKa 1 BIOPSIKOBAHICTB CYCHUIBHOI JKUTTEIISIBHOCTI,
HamiHI TapaHTii peani3aui'1' npaB Ta IHTEpeCiB 0cobHW, edeKTHBHE
(DyHKIIOHYBAHHS IHCTHTYLIH IPOMAaJsHCBKOTO CYCIILIbCTBA i MEXaHi3MiB
nepxaBHoi Biaagu. [1, ¢. 216]

I{o crocyeThest (himocodChKOTO CEHCY BIOPAAKYBaHHS OYyTTS, TO Ha
BCIX eTramax CBOTO ICTOPHYHOTO OyTTS JIOAMHA TParfyjia OCMHCIHTH,
3pO3yMiTH, OCATHYTH caMy cede, CBIT HaBKoJIO cebe, cebe y CBITI i CBIT y
co0i. Y 1poMy acmekTi He € BHHATKOM 1 CBIT mpaBa. JI0JcTBO 37aBHA
LIKaBJISITh IPUPOAA i CYTHICTB JIOJCHKUX B3a€MOBITHOCHH, HOPM, MIPaBHJI,
SIKI BU3HAYaloTh ix ocobmuBocTi. IlpeaMeroM JIHOICEKOTO OCMHCICHHS
3aBK1H Oy [PaBOBI 1€alM «PIBHOCTI), «CBOOOAMY 1 «CHpaBeI[J'II/IBOCTl»
3MICT SIKMX TMpPOJHMBa€E CBITIO Ha crenudiky NOpUpPOAM TMpasa, HOro
OHTOJIOTIYHI 3acaay, I[HHOCTI Ta 3HAYUMICTh Yy OJKHUTTI JIIOAWHHA 1
cycniibcTBa. Lsg mpobiemaTrka npuBepTaia 10 cede yBary MUCIIUTEIIB 1Ie
JaBHBOTO cBiTy. 3okpeMma, [epaxiit, Hemoxpit, ®ykiming i [inmii,
AnTipoHT 1 Ankamimant, Emikyp Ta 0araro iHIIMX MHCIHUTENIB
HEOJTHOPA30BO 3BEPTAIUCH 10 MPOOJeM OOIpYHTYBaHHS CBOOOIM, Mpasa,
3akoHy. lllompaBma, TpuBanmii 9Yac TUTaHHS TMpaBa, NPABOPO3YMIHHS
po3rasaanucs GpparMeHTapHO SIK OKpEMi acHeKTH OLIbII 3arajbHuX TeMm. |
JIAIIE 3TOJOM BOHH CTallM CAMOCTIMHHUMH 00 €KTaMH JOCHIIKEHHS,
37€01TBILIOTO SIK BYSHHS PO TPHPOHE 1paso [3].

Ha nymKy TIOOIHI€HCHKOTO TpPaBO3HABIS, TEPIIUM KPOKOM Maio
CTaTH PO3yMIiHHS AMHAMIYHOI mpupoau mpasa [5, . 187]. 3 ogHoro Goky,
npaBo 00 ’€KTHBHE, 3 APYrOro — MiBNIaJHE BIUIMBOBI JIOJUHH, MPUIOMY
CHIBBIIHOIICHHS IIMX YMHHHUKIB aX HiSK He mnocridHe. Tomy s
aJICKBaTHOT'O OCMMUCJICHHS IIpaBa IO MIHJIMBICTh HEOOXIJHO B3ATH JI0
yBaru. AJie SK CIiBBIHOCATHCS 00 €KTHBHICTH TpaBa 1 4acTka B HBOMY
moackkoi Bomi? Jlns BiamoBini Ha ne mutanHs E. dexHep mpomonye
JIOCITI/KYBAaTH MICIIe TIpaBa B LiTiCHOMY B3a€MO3B’ 513Ky Oyt [5, €. 187].

Himeupknii ¢inocod mpasa E. dexnep apilmoB a0 ABoX 0az0BHX
MOMEHTIB: TIHTaHb NP0 MiACTaBH TpaBa i mpo cnocid #oro Oyrrs. Y
MPOIIECi OCMUCIICHHS IUX (DyHAaMEHTAIbHUX MPOOJIeM BiH MPUXOIUTH JI0
HEOOXiZIHOCTI BIHCATH TPAaBO B 3arajbHy OHTOJIOTIIO CBITY B IIJIOMY.
3rigHo 3 (eXHEPIBCHKOIO MO3UINEI0, 3BAXKAIOYM HA BBEICHE HIMEIBKHM
¢inocopom H. I'apTmMaHoM po3aiJCeHHS HA HEOPraHIYHWH, OpraHivHMA,
NICUXIYHUH 1 TyXOBHUIA HIapH OYTTs, PABO € «YACTHHOIO MOPSJIKY YaCTHHH
MOPSAIKY» 1 MOXKe OyTH JioKalizoBaHe y cepi corianbHoro. [IpaBomnopsiiok
HE MOXKE CYNEepevrTH Hi HEOpraHiYHOMY (OCKIIBKH JIIOJIUHA SIBISIE COOOI0
MartepialibHe TiJIo), Hi opraHigHOMY (OCKIJIBKH JFOJIMHA — )KHBA ICTOTA), Hi
ncUxivHOMy abo JyXoBHOMY Imapam OyTTs. [Ipm oMy corianbHUHA
nopsIoK (i MPaBoMOPSIOK SIK HOT0 YacTUHA) HE CTAHOBHTH CAMOCTIHHOTO
nrapy OyTTs, MOJIOHOTO JJO YOTHPHOX BHIICHA3BaHUX, alie MPOHHU3YE iX,
Oyay4u 3MyIIEHUM 1M BIATIOBIIaTH.
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TakuMm 4MHOM, SIK BUIAETHCS, MOJKHA OTPUMATH TIEpIIl pe3yabTaTH Ha
IpeaMeT TOro, YM iCHYIOTh MEXI JIIOACBKOTO BTpy4YaHHS y cdepy mpasa.
Bouesunp, tak. JlooguHa MOXKe 3MIHIOBATH NPABO JOTH, NOKM LE HE
CyTIepEeYnTh 3aKOHOMIPHOCTSM BHINEHA3BaHWX MIapiB OyTTsa. A crmpoOu
NEepeiHaKIIUTH 3a JOTOMOrOI0 IpaBa, HANPHKIAJ, OPTaHIYHUH IMOPSIOK,
HEMUHYYe NpPHU3BENyTh A0 CYyNEepeYHOCTeW, KOH(IIKTIB 1 Xaocy. Tum
CcaMUM JIFOJMHA BITHOCHO TpaBa repedyBae MiXK «JaHICTIO» 1 «3aaHiCTIO»
(Gegebenheit i Aufgegebenheit), siki, 3 0HOTO OOKY, BIIKPUBAIOTH MPOCTIP
il BTpy4YaHHIO SIK 3MiHI «IaHOCTI», a 3 JAPYrOro — CTaBIATH i Mexi 3a
JIOTIOMOT'OFO «33JIaHOCTI» BEJIMKUX 1apiB OyTT4 [4, C. 142].

IincyMOBYrO4H, MOXXEMO KOHCTATyBaTH, IO NPABOBHiA MOPSIOK — L€
CTaH yHOpﬂI[KOBaHOCTl YPerylIbOBaHOCTI, OPraHi30BaHOCTI CYCIIIbHHX
BIIHOCHH, SIKUIl YTBOPIOETBCS, ICHYE 1 QYHKIIOHYE BHACIIIOK (PaKTHIHOL
peamizanii mpaBOBUX HOPM BIAMOBIAHO [0 TPHUHITAITY 3aKOHHOCTI.
OCHOBOIO TIPaBOMOPSIKY € TIpaBO, YMOBOK HOro BHHUKHEHHS Ta
(GYHKLIOHYBaHHS — PEKUM 3aKOHHOCTI.

Omxe, mpenmetrHy cdepy cywacHoi ¢inocodii mpaBa BHU3HAYAIOTh
HpO6HCMI/I OCMHUCJICHHSI cyTHOCTi npasa, #oro cnenudiku Ta 0COOIUBOCTI,
CIiBBIIHOLICHHS NPaBa 3 IHIIMMH COLiaJIbHIMHI HOPMaMH, IIHTAHHS CCHCY,
MICLSl 1 3HAYCHHs MpaBa B CHCTEMi (UIOCO(PCHKOro BYCHHs IPO CBIT,
mroaAnHy, (GOpMH 1 HOPMH COLIQIBHOTO XHTTS, MPO METOAM Mi3HAHHS,
cUcTeMy LiHHOCTeW Tomo. ByTTs mpaBa mependayae i OXOIUTIOE MPaBOBY
BU3HAUEHICTb U YNOPSAAKOBAHICTh CBITYy JIOACBKOTO OyTTS, TIpaBo
PO3YMIHHS 1 MPaBOBHIA MiAXij O OCHOBHUX BIAHOCHH, ()OpM, IHCTUTYTIB i
YCTaHOB y CYCHUILHOMY KHTTI JIIO/ICH.
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